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for political effect. All this, and 
much more of the like kind may be 
said, and may be true, but it does not 
seem to us to destroy the jurisdiction 
of church assemblies for considering 
it, and making it a ground of disci- 
pline, if they deemed that expedient 
and prudent. Kentucky continued 
through the conflict a member of the 
Union, and an integral portion of the 
National Government. The practical 
allegiance -was, therefore, due to that 
government. The citizens and sub- 
jects, therefore, of that government 
had no right to do anything, or in- 
deed to say anything, which would 
tend to strengthen the enemy or with- 
draw support from the lawful govern- 
ment. Allegiance in such a case is, 
no doubt, matter of positive law, and 
while it might be absurd to attempt 
to punish one for holding as mere 
matter of opinion, his paramount al- 
legiance due to the state instead of 



the nation ; yet while it was practi- 
cally maintained that the nation was 
supreme, as we understand the fact 
was throughout the conflict in the 
State of Kentucky, it seems to us it 
was the duty of a good Christian " to 
submit to the powers that be, as or- 
dained of God, for the punishment of 
evil doers and the praise of them that 
do well." And if the churches at- 
tempted to enforce this duty by excom- 
munication, it does not seem to us the 
civil tribunals have any ground of 
interference or any power to set aside 
their decrees. 

Perhaps we ought to say of the case 
of Smith v. Nelson, 28 Vt., 511, that 
it reversed our own decree as Chan- 
cellor, and it might naturally be ex- 
pected that we would still hold the 
opinion of the Chancellor as being the 
better law, as the court in Kentucky 
seems to have done. 

I. F. R. 



Supreme Court of Pennsylvania. 

MOORE v. GREEN AND COATES STREETS PASSENGER RAILROAD 

COMPANY. 

A debt created by award is not founded on any contract or lending, and is 
therefore not within the statute of limitations. 

Where the act of incorporation of a railroad company provided that before 
commencing to use the street the company should purchase the stock, Ac, of 
an omnibus line, at a price to be assessed by three disinterested persons chosen 
as the act provided, the assessment of the price by such persons was not an 
award but an appraisement based on the contract of the parties, and was there- 
fore within the statute of limitations. 

Error to the Court of Nisi Prius. 

The opinion of the court was delivered by 

Sharswood, J. — The Act of Assembly of March 27, 1713, 
" An Act for limitation of actions" (1 Smith's Laws, 76), copy- 
ing the words of the statute 21 Jac. 1, c. 16, enacts that " all 
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actions of debt grounded upon any lending or contract without 
specialty," shall be commenced and sued within six years next 
after the cause of such action or suit, and not after. It was 
held in Hodsden v. Harridge, 2 Saund., Rep. 64, b., that an 
action of debt on an award was not within the statute. The 
award indeed, in that case, was under seal, but as it was in 
pursuance of a parol submission, that circumstance was not 
regarded as material. By a later statute of 3 and 4 "William 
IV, c. 42, all actions of debt upon an award, when the submis- 
sion is not by specialty, shall be sued within six years : Bill- 
ing's Law of Awards, 213. This court, however, followed the 
English construction of the statute in Bank v. Hill, 2 W. and 
S., 56, though it would seem with much hesitation, and simply 
on the ground of authority, for it is said in the opinion " one 
would suppose the submission to be an engagement to abide 
by what the arbitrator should direct and a promise to perform 
it." We have no statutory amendment of the law, as they 
have in England. We must hold then, that a debt created 
by award is not grounded on any contract or lending; conse- 
quently, that an award upon even a parole submission is not 
within the act. 

The question which we are now to decide is, whether the 
cause of action as set forth in the first and second counts of the 
declaration is a debt created by an award, or, on the other 
hand, is grounded on a contract without specialty. There is 
no material difference between the first and second counts in 
the statement of the cause of action. Indeed, it is evident 
that the pleader, by any variance in the mode of statement, 
could not have avoided the question which arises. The counts 
are both properly drawn, in strict accordance with that which 
the facts of the case only warranted. These counts are, in 
substance, that the defendants accepted their charter, confer- 
ring upon them the franchise of carrying passengers for hire 
on and along Green and Coates streets, with the condition pre- 
cedent, that before commencing to use the said streets they 
should purchase, at the option of the owners, the stock of 
horses, omnibuses, sleighs and harness owned and used upon 
said streets, at a price to be assessed by three disinterested 



MOORE v. R. R. CO. 227 

persons, to be chosen in the manner provided in the Act of 
Incorporation, who should appraise the said stock; that the 
defendants accepted the charter, and commenced the road Sep- 
tember 5, 1858 ; that three disinterested persons were selected 
to assess the price, who did appraise the said stock November 
23, 1858 , wherefore a cause of action accrued to the plain- 
tiffs to have and recover from the defendants the amount of 
the appraisement, with interest thereon. We may dismiss 
entirely the consideration of the third count, because the jury 
have found a verdict for the defendants on the other pleas as 
to that count. It is now immaterial whether the plea of the 
statute would have been a good answer to that. Each count, 
in a declaration is, in law, the statement of a separate and dis- 
tinct cause of action, and pleas, though put in generally to the 
whole, are to be applied severally to each count. It is true, 
no doubt, that if the statute was not a good plea to either the 
first or second counts, the judgment on the whole record must 
on the demurrer be for the plaintiff. As we have seen, how- 
ever, there is no substantial difference between them. 

A contract is an agreement upon consideration between two 
or more persons to do or not to do a particular thing. Then 
there undoubtedly was a contract. The plaintiffs were to exer- 
cise their option of selling their stock, which they did, as the 
first count expressly, and the second impliedly, avers, other- 
wise it would have been bad. The defendants had, of neces- 
sity, a similar option of purchasing, which they did, as averred, 
by accepting the charter and commencing the road. There is 
the aggregatio mentium — all the essential elements of a con- 
tract. If so, then the action must be held to be grounded on 
a contract without specialty. By specialty is meant an instru- 
ment under seal. That one of the terms of the contract — the 
price — was to be ascertained in a mode provided by a statute, 
does not alter the nature of the case. It has been held, there- 
fore, that the Act of Limitation is a good plea in an action by a 
justice of the peace for his fees : Hains v. Christian, 10 Barr, 
233. There a statute fixed conclusively the price of the ser- 
vices rendered by the justice. The plaintiffs could never have 
succeeded on a bare count on the assessment on what they term 
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the award, without averring, as they have done, the exercise 
of the option by both parties — in other words, the contract. 
In an action on an award to go back and set out the cause of 
action, which was submitted to the arbitrators, would, mani- 
festly be improper, surplusage and immaterial, if not bad. An 
award is the judgment of a tribunal selected by the parties to 
determine matters actually in variance between them; not 
merely to appraise and settle the price of property contracted 
for under the stipulation that this term of the contract was to 
be so ascertained. Had the parties made the contract and 
afterwards, on a dispute arising, chosen arbitrators to deter- 
mine what was due upon it, that might have been an award. 
The case is entirely different where the parties originally agree 
to buy and sell at a sum to be fixed by an appraisement to be 
made by a third person or persons. When the original con- 
tract is established by competent and sufficient evidence, then 
indeed the assessment thus made by the authority of the parties 
or by authority of law, as in the case of the justice of the 
peace, may be conclusive as to the price, but there is nothing 
in the transaction to conclude the parties as to anything else. 
They may fall back, dispute the existence of any contract at 
all, or prove that it was tainted with fraud or illegality. 

Here is the clear and palpable distinction between such an 
appraisement and an award,, which as the court say in Bankv. 
Hill, "seems to be considered rather as a judgment than as an 
agreement of the parties made through the authorized agency 
of others." The case before us was in no sense a judgment, but 
simply an agreement through the authorized agency of others. 
Such an appraisement has been held not to be an award within 
the stamp laws : Leeds v. Burrows, 12 East., 1 ; Perkins v. 
Potts, 2 Chitty, 399. In Sybray v. While, 1 M. and W., 435, 
a written verdict of a miner's jury, who were to determine 
whether the defendant was possessed of a certain shaft of a 
mine, by the agreement of both parties, was held not to require 
an award stamp. The document, though in the nature of an 
award, and strong evidence against the defendant, was not con- 
sidered as an award in fact or conclusive in evidence as an 
award would have been, and the jury were looked upon rather 
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as accredited agents than as arbitrators : Eussell on Arbitra- 
tors, 243. So a monthly settlement between partners in a 
stage coach business, made by a person named in the agree- 
ment, who was to settle what was to be paid and received 
monthly by each partner, was held not to be an award requir- 
ing a stamp as such : Carr v. Smith, 1 Davison and Merivale, 
192. Nor is such an appraisement subject to the strict rules 
governing arbitration and awards : Kelly v. Crawford, 5 Wal- 
lace (S. C), 785. It would not be necessary that the appraiser 
should decide upon evidence heard in the presence of the par- 
ties. They could decide, and indeed would be expected to fix 
the value of the articles, upon their own knowledge of the sub- 
ject, though doubtless they might seek information from other 
quarters. We think, therefore, that the statute of limitation 
was a good plea to the first and second counts of the declara- 
tion. The determination of this question adversely to the 
plaintiffs, renders unnecessary the consideration of the other 
assignments of error. 

Judgment reversed, and now judgment for the defendants on 
the demurrer. 



Supreme Court of Missouri. 
JAMES LAFFERTY AND OTHERS v. THE ST. JOSEPH R. R. CO. 

The " fence laws " which make a railroad company liable for injury to cattle, 
&c, on their track, where there is no fence, whether the company be negligent 
or not, contemplate injury from direct and actual collision. 

Where cattle or horses on the track are frightened, and in running or jump- 
ing out of danger are injured, but there is no collision with the locomotive or 
cars, the railroad company is not liable. 

This was an action for damages, and asking for the statutory 
penalty. The petition in substance stated that plaintiff's 
horses got on the track of defendant's railroad, where it was 
not fenced, and where there was no road crossing, and while 
so on the track, they were frightened by the cars and engines 
of the defendants, and in getting off the track of said railroad, 
they were injured. 



